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This comment is in reference to: 

85 FR 55363 pages 55363 – 55366 
7 CFR 990 

Document # AMS-SC-19-0042 
 SC 19-990-2IR 
Document # 2020 – 17659 issued September 8, 2020 

U.S. Department of Agriculture to establish the U.S. Domestic Hemp Production 
Program. 

 https://www.federalregister.gov/documents/2020/09/08/2020-17659/establishment-of-a-
domestic-hemp-production-program-comment-period-reopened 

The U.S. Hemp Growers Association (USHGA) appreciates that U.S. Department of 
Agriculture has opened the comments on the U.S. Domestic Hemp Production Program 
to receive information concerning twelve items of interest to the USDA.   They are: 

1. Measurement of Uncertainty for Sampling  
2. Liquid Chromatography Factor, 0.877 
3. Disposal and Remediation of Non-Compliant Plants 
4. Negligence 
5. Interstate Commerce 
6. 15-day Harvest Window 
7. Hemp seedlings, microgreens, and clones 
8. Hemp breeding and research 
9. Sampling Methodology – Flower vs. Whole Plant 
10. Sampling Methodology – Homogenous Composition, Frequency, and Volume 
11. Sampling Agents 
12. DEA Laboratory Registration 
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1. Measurement of Uncertainty for Sampling 

USHGA agrees that a measurement of sampling uncertainty in addition to that of the 
measurement of uncertainty in laboratory activities is desirable.  This measurement is a 
non-quantified number.  An uncertainty measurement is used when a target is assigned 
but not always attainable or certain.  We would defer to laboratory professionals to 
suggest the formulas requested by the Department. 

2. Liquid Chromatography Factor, 0.877 

This is the specific gravity of acid molecule THCA. This conversion is accurate “but” can 
have variance.  Another formula can be to use .877 THCA to convert to total THC.  An 
example would be:  if a flower were to have 10% THCA the conversion to total THC 
would look like this: 10% X .877= total THC. 

3. Disposal and Remediation of Non-Compliant Plants:  Understandably the USDA 
and Congress were focused on CBD and other consumable aspects of the Hemp - 
Cannabis Sativa and its extracts that were being grown at the time of passage the 2018 
Farm Bill.   

There were plants being grown under research oversight for use in other products 
including building materials, food, and experiments in textiles and paper, but the 
emphasis of the bill was on consumable hemp extracts and almost nothing about other 
uses for the plants.  .   

Since the 2018 Farm Bill entrepreneurs have entered a number of these non-CBD 
businesses.  So-called Non-Compliant plants – those that exceed THC levels by very 
little need not be destroyed, burned or sent to landfills.  That is a terrible waste of plant 
materials that can be used in many products where THC levels are irrelevant or where 
flowers have been removed, but stalks and hurd can be used in non-consumable 
products...  

If growers do experience such non-compliant plants they should be permitted to remove 
flowers and find certified buyers who will convert the plants to insulation, hempcrete, 
compost, paper, textiles, specialty bio-fuel and other products that are not consumed by 
humans or animals.   

Since these plants are grown under controlled and licensed conditions they can be 
transferred to such users and processors under controlled conditions. 

USHGA recommends that USDA pursue the development and support of such products 
and permit non-compliant hemp to go to such production.  

 

 



4. Negligence 

AMS asks for specific comment on the standard of negligence for THC that should be in 
the final rule.  It had proposed up to 0.5% exempt the grower from a finding of 
negligence.  The difference in a plant from 0.3% to 0.5% is so small at 0.2 percentage 
points that it Is barely an acknowledgment of what can happen while growing.  AMS 
asks if it would be better to permit the negligence point to be 1% and USHGA does 
support that point  – 1%.   

In USHGA’s original comments on the IFR we emphasized that growers would not 
deliberately intend to grow a plant that will test above 0.3% THC, and that we would 
hope that AMS would differentiate between problems with plants versus clear imprudent 
violations such as failure to apply for a license.  

5. Interstate Commerce:  Problems involved with interstate transportation of hemp 
from farm to processors have diminished, but not completely disappeared.  It would be 
helpful if USDA would work with the U.S. Department of Transportation to establish 
standard operating procedures for such transportation.  A universally accepted transfer 
document citing state licensing information, identity of the laboratory doing testing of the 
hemp, and grower identification and farm locations as well as the destination with name 
and address of recipient could be made a standard for every state to use and make 
available to growers conveying hemp off farm.  Some states require that processors and 
transportation companies also be licensed by the state. [USHGA does not necessarily 
advocate for such state rules.]  Any form should also permit these licenses to also be 
reflected in the paperwork to simplify the documents.  DOT could then provide 
examples of such forms to law enforcement with other information usually given to 
police and state authorities.  Such forms could help the industry avoid significant 
confusion that might emerge with regulators and law enforcement in interstate 
commerce.  

6. 15-day Harvest Window 

In its original comments USHGA pointed out that the fifteen (15) day window within 
which pre-harvest testing must take place is “far too short.”  Harvest dates may change 
due to weather, temperature, insects, equipment problems and other factors.  A number 
of states that have been permitting in-state growing of hemp before USDA was involved 
have had a 30 day window for testing that provides the flexibility necessary.     

7. Hemp seedlings, microgreens, and clones 

Yes, seed sprouts and micro greens are a fast growing market that is right now largely 
in the southern part of the country in states such as California, South Carolina and other 
areas where such plants are growing in greenhouses.  Hemp clones are being sold 
across the globe.to enable standardized production of plants that meet certain desired 
features.  These plants are usually sold to be grown out to full size.  Registration and 
licensing of such growing operations would be desirable from the point of view of 



USHGA.  Growers who buy such micro greens, sprouts and cloned plants deserve the 
protection of knowing the plants come from a legitimate source.  

8. Hemp breeding and research 

Hemp breeding and research is a global effort now from private enterprises to 
institutions such as universities and foundations.  We are also aware that “big Ag” like 
Monsanto/Bayer and Syngenta are doing research.  Research in the plant side is 
around THC stability and optimal outcomes for fiber and grain. New product research in 
plastics is also moving quite swiftly. 

AMS indicates that it is looking at what requirements should be levied on universities 
and other research institutions similar to those requirements for growers.  USDA must 
be careful not to discourage research on hemp by levying licensing and onerous 
reporting on such institutions.   

And in particular, USHGA again raises the issue with USDA that hemp is used for much 
more than CBD and other consumable extracts.  Presuming that all research is around 
consumables for humans and animals, and, therefore using licensing and testing and 
growing requirements to “police” such research could stifle the development of the 
numerous other products that are currently or expected to emerge from hemp.   

What research is needed for optimal delivery of hemp for textiles; paper; plastics in 
everything from packaging to automobile parts; and for optimal building materials that 
are very strong, resistant to environmental degradation and sustainable, as well as 
specialty bio-fuels and many other uses?  Will too much emphasis on regulating hemp 
flowers and THC discourage research on uses of stalks, and other “waste” products of 
hemp?   Before imposing too many licenses and tests on hemp research USDA should 
evaluate whether these requirements will encourage or discourage research by 
meritorious entities, including its Land Grant Universities, HBCUs, and other educational 
institutions that have shown great responsibility in the past..  

9. Sampling Methodology – Flower vs. Whole Plant 

USHGA supported sampling the entire plant in its initial comments to USDA. “We would 
urge USDA to be clear in discussing the plant itself and testing or growing thereof.  For 
instance, there is confusion about sampling the flower of the hemp plant - what 
particular part of the plant should be sampled?  We recommend a homogenous sample 
of the entire plant, including flower, seed, stalks, and leaf material.”    

 

 

 



10. Sampling Methodology – Homogenous Composition, Frequency, and Volume 

As stated above, USHGA favors sampling the entire plant – therefore homogenous 
samples. AMS suggests in its request for further comment that it may tailor testing to 
proposed uses of hemp as processed.  This would fit with USHGA’s long-term view that 
the many potential uses of hemp as a sustainable raw commodity to be used for 
plastics, textiles, building materials and specialty biofuel do not require intensive and 
expensive testing if certified seed and licenses to grow are maintained by growers.  It is 
probable that states will become specialized in various final products – we know that is 
happening now and therefore, it would be useful if those sampling plans were 
developed in those states to meet the need.   
 
As a barebones requirement USHGA would favor a single sampling within thirty days of 
harvest and the use of a 4 ounce full plant sample from a number of plants dependent 
on size of the crop. 
  
11. Sampling Agents 

Creating an entirely new trained sampling cadre of “agents” seems unnecessary except 
in areas where non-compliance and law-breaking have been experienced.  Hiring 
individuals who would have to cover literally thousands of farms within a short period of 
harvesting time does not seem to be good policy.  USHGA believes that with standards 
set for sampling that farmers can certainly adhere to these standards and prepare the 
samples to be sent for testing.  Training and hiring some agents working at the state 
level to randomly check on sampling and testing seems to be a far better use of 
resources than requiring an “agent” to go to every farmer and perform the sampling 
themselves. And this procedure would save tax dollars and fees. 

12. DEA Laboratory Registration  

While the number of DEA certified laboratories appear to have doubled since the 
original IFR was issued, almost half the states do not have a DEA certified laboratory in-
state, and some large states have only one or two certified labs.  Twenty-seven (27) 
states are on the USDA list as having certified DEA laboratories within their borders, 
and there are sixty-six (66) labs named on that list for the whole country.  These are not 
enough to serve the hemp industry, nor is there a proven need for exclusivity for DEA 
certified labs.   

USDA recognized that in 2019 the industry would be crippled if it required that labs 
testing hemp be DEA certified.  USDA exhibited flexibility on this requirement and there 
is no evidence in 2020 that hemp growers produced in violation of standards.   

Several states that had state permitted hemp growing in their states prior to the federal 
law had also required and set standards for testing hemp within their states.  USHGA 
strongly supports testing, and believes that so long as standards are clear, that State 



certified laboratories as well as DEA certified laboratories should be able to test hemp 
for compliance.   

The U.S. Hemp Growers Association respectfully submits these comments on the 
requested list of concerns.  

 

Sincerely yours, 

 

Caren Wilcox 
Executive Director 
U.S. Hemp Growers Association 
cwilcox@ushempga.org 
(202) 792-2556 
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